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however, the IRS may assess additional 
tax on that return only if that tax is 
assessed within the period of limita-
tions on assessment under section 6501 
applicable to the tax shown on that re-
turn. See also section 7602 for the IRS’s 
authority, when ascertaining the cor-
rectness of any return, to examine any 
returns that may be relevant or mate-
rial to such inquiry. 

(f) Availability of DSUE amount for 
nonresidents who are not citizens. A non-
resident surviving spouse who was not 
a citizen of the United States at the 
time of making a transfer subject to 
tax under chapter 12 of the Internal 
Revenue Code shall not take into ac-
count the DSUE amount of any de-
ceased spouse except to the extent al-
lowed under any applicable treaty obli-
gation of the United States. See sec-
tion 2102(b)(3). 

(g) Effective/applicability date. This 
section applies to gifts made in cal-
endar year 2011 or in a subsequent year 
in which the applicable exclusion 
amount is determined under section 
2010(c) of the Code by adding the basic 
exclusion amount and, in the case of a 
surviving spouse, the DSUE amount. 

(h) Expiration date. The applicability 
of this section expires on or before 
June 15, 2015. 

[T.D. 9593, 77 FR 36161, June 18, 2012] 

TRANSFERS 

§ 25.2511–1 Transfers in general. 
(a) The gift tax applies to a transfer 

by way of gift whether the transfer is 
in trust or otherwise, whether the gift 
is direct or indirect, and whether the 
property is real or personal, tangible or 
intangible. For example, a taxable 
transfer may be effected by the cre-
ation of a trust, the forgiving of a debt, 
the assignment of a judgment, the as-
signment of the benefits of an insur-
ance policy, or the transfer of cash, 
certificates of deposit, or Federal, 
State or municipal bonds. Statutory 
provisions which exempt bonds, notes, 
bills and certificates of indebtedness of 
the Federal Government or its agencies 
and the interest thereon from taxation 
are not applicable to the gift tax, since 
the gift tax is an excise tax on the 
transfer, and is not a tax on the subject 
of the gift. 

(b) In the case of a gift by a non-
resident not a citizen of the United 
States— 

(1) If the gift was made on or after 
January 1, 1967, by a donor who was not 
an expatriate to whom section 
2501(a)(2) was inapplicable on the date 
of the gift by reason of section 
2501(a)(3) and paragraph (a)(3) of 
§ 25.2501–1, or 

(2) If the gift was made before Janu-
ary 1, 1967, by a donor who was not en-
gaged in business in the United States 
during the calendar year in which the 
gift was made, the gift tax applies only 
if the gift consisted of real property or 
tangible personal property situated 
within the United States at the time of 
the transfer. See §§ 25.2501–1 and 25.2511– 
3. 

(c)(1) The gift tax also applies to gifts 
indirectly made. Thus, any transaction 
in which an interest in property is gra-
tuitously passed or conferred upon an-
other, regardless of the means or de-
vice employed, constitutes a gift sub-
ject to tax. See further § 25.2512–8 relat-
ing to transfers for insufficient consid-
eration. However, in the case of a 
transfer creating an interest in prop-
erty (within the meaning of § 25.2518– 
2(c)(3) and (c)(4)) made after December 
31, 1976, this paragraph (c)(1) shall not 
apply to the donee if, as a result of a 
qualified disclaimer by the donee, the 
interest passes to a different donee. 
Nor shall it apply to a donor if, as a re-
sult of a qualified disclaimer by the 
donee, a completed transfer of an inter-
est in property is not effected. See sec-
tion 2518 and the corresponding regula-
tions for rules relating to a qualified 
disclaimer. 

(2) In the case of taxable transfers 
creating an interest in the person dis-
claiming made before January 1, 1977, 
where the law governing the adminis-
tration of the decedent’s estate gives a 
beneficiary, heir, or next-of-kin a right 
completely and unqualifiedly to refuse 
to accept ownership of property trans-
ferred from a decedent (whether the 
transfer is effected by the decedent’s 
will or by the law of descent and dis-
tribution), a refusal to accept owner-
ship does not constitute the making of 
a gift if the refusal is made within a 
reasonable time after knowledge of the 
existence of the transfer. The refusal 
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must be unequivocal and effective 
under the local law. There can be no re-
fusal of ownership of property after its 
acceptance. In the absence of the facts 
to the contrary, if a person fails to 
refuse to accept a transfer to him of 
ownership of a decedent’s property 
within a reasonable time after learning 
of the existence of the transfer, he will 
be presumed to have accepted the prop-
erty. Where the local law does not per-
mit such a refusal, any disposition by 
the beneficiary, heir, or next-of-kin 
whereby ownership is transferred gra-
tuitously to another constitutes the 
making of a gift by the beneficiary, 
heir, or next-of-kin. In any case where 
a refusal is purported to relate to only 
a part of the property, the determina-
tion of whether or not there has been a 
complete and unqualified refusal to ac-
cept ownership will depend on all of the 
facts and circumstances in each par-
ticular case, taking into account the 
recognition and effectiveness of such a 
purported refusal under the local law. 
In illustration, if Blackacre was de-
vised to A under the decedent’s will 
(which also provided that all lapsed 
legacies and devises shall go to B, the 
residuary beneficiary), and under the 
local law A could refuse to accept own-
ership in which case title would be con-
sidered as never having passed to A, 
A’s refusal to accept Blackacre within 
a reasonable time of learning of the de-
vise will not constitute the making of 
a gift by A to B. However, if a decedent 
who owned Greenacre died intestate 
with C and D as his only heirs, and 
under local law the heir of a decedent 
cannot, by refusal to accept, prevent 
himself from becoming an owner of in-
testate property, any gratuitous dis-
position by C (by whatever term it is 
known) whereby he gives up his owner-
ship of a portion of Greenacre and D 
acquires the whole thereof constitutes 
the making of a gift by C to D. 

(3) The fourth sentence of paragraph 
(c)(1) of this section is applicable for 
transfers creating an interest to be dis-
claimed made on or after December 31, 
1997. 

(d) If a joint income tax return is 
filed by a husband and wife for a tax-
able year, the payment by one spouse 
of all or part of the income tax liabil-
ity for such year is not treated as re-

sulting in a transfer that is subject to 
gift tax. The same rule is applicable to 
the payment of gift tax for a ‘‘calendar 
period’’ (as defined in § 25.2502–1(c)(1)) 
in the case of a husband and wife who 
have consented to have the gifts made 
considered as made half by each of 
them in accordance with the provisions 
of section 2513. 

(e) If a donor transfers by gift less 
than his entire interest in property, 
the gift tax is applicable to the interest 
transferred. The tax is applicable, for 
example, to the transfer of an undi-
vided half interest in property, or to 
the transfer of a life estate when the 
grantor retains the remainder interest, 
or vice versa. However, if the donor’s 
retained interest is not susceptible of 
measurement on the basis of generally 
accepted valuation principles, the gift 
tax is applicable to the entire value of 
the property subject to the gift. Thus if 
a donor, aged 65 years, transfers a life 
estate in property to A, aged 25 years, 
with remainder to A’s issue, or in de-
fault of issue, with reversion to the 
donor, the gift tax will normally be ap-
plicable to the entire value of the prop-
erty. 

(f) If a donor is the owner of only a 
limited interest in property, and trans-
fers his entire interest, the interest is 
in every case to be valued by the rules 
set forth in §§ 25.2512–1 through 25.2512– 
7. If the interest is a remainder or re-
version or other future interest, it is to 
be valued on the basis of actuarial 
principles set forth in § 25.2512–5, or if it 
is not susceptible of valuation in that 
manner, in accordance with the prin-
ciples set forth in § 25.2512–1. 

(g)(1) Donative intent on the part of 
the transferor is not an essential ele-
ment in the application of the gift tax 
to the transfer. The application of the 
tax is based on the objective facts of 
the transfer and the circumstances 
under which it is made, rather than on 
the subjective motives of the donor. 
However, there are certain types of 
transfers to which the tax is not appli-
cable. It is applicable only to a transfer 
of a beneficial interest in property. It 
is not applicable to a transfer of bare 
legal title to a trustee. A transfer by a 
trustee of trust property in which he 
has no beneficial interest does not con-
stitute a gift by the trustee (but such a 

VerDate Mar<15>2010 15:53 May 16, 2013 Jkt 229100 PO 00000 Frm 00583 Fmt 8010 Sfmt 8010 Q:\26\229100.XXX ofr150 PsN: PC150



574 

26 CFR Ch. I (4–1–13 Edition) § 25.2511–1 

transfer may constitute a gift by the 
creator of the trust, if until the trans-
fer he had the power to change the 
beneficiaries by amending or revoking 
the trust). The gift tax is not applica-
ble to a transfer for a full and adequate 
consideration in money or money’s 
worth, or to ordinary business trans-
actions, described in § 25.2512–8. 

(2) If a trustee has a beneficial inter-
est in trust property, a transfer of the 
property by the trustee is not a taxable 
transfer if it is made pursuant to a fi-
duciary power the exercise or nonexer-
cise of which is limited by a reasonably 
fixed or ascertainable standard which 
is set forth in the trust instrument. A 
clearly measurable standard under 
which the holder of a power is legally 
accountable is such a standard for this 
purpose. For instance, a power to dis-
tribute corpus for the education, sup-
port, maintenance, or health of the 
beneficiary; for his reasonable support 
and comfort; to enable him to maintain 
his accustomed standard of living; or 
to meet an emergency, would be such a 
standard. However, a power to dis-
tribute corpus for the pleasure, desire, 
or happiness of a beneficiary is not 
such a standard. The entire context of 
a provision of a trust instrument 
granting a power must be considered in 
determining whether the power is lim-
ited by a reasonably definite standard. 
For example, if a trust instrument pro-
vides that the determination of the 
trustee shall be conclusive with respect 
to the exercise or nonexercise of a 
power, the power is not limited by a 
reasonably definite standard. However, 
the fact that the governing instrument 
is phrased in discretionary terms is not 
in itself an indication that no such 
standard exists. 

(h) The following are examples of 
transactions resulting in taxable gifts 
and in each case it is assumed that the 
transfers were not made for an ade-
quate and full consideration in money 
or money’s worth: 

(1) A transfer of property by a cor-
poration to B is a gift to B from the 
stockholders of the corporation. If B 
himself is a stockholder, the transfer is 
a gift to him from the other stock-
holders but only to the extent it ex-
ceeds B’s own interest in such amount 
as a shareholder. A transfer of property 

by B to a corporation generally rep-
resents gifts by B to the other indi-
vidual shareholders of the corporation 
to the extent of their proportionate in-
terests in the corporation. However, 
there may be an exception to this rule, 
such as a transfer made by an indi-
vidual to a charitable, public, political 
or similar organization which may con-
stitute a gift to the organization as a 
single entity, depending upon the facts 
and circumstances in the particular 
case. 

(2) The transfer of property to B if 
there is imposed upon B the obligation 
of paying a commensurate annuity to C 
is a gift to C. 

(3) The payment of money or the 
transfer of property to B in consider-
ation of B’s promise to render a service 
to C is a gift to C, or to both B and C, 
depending on whether the service to be 
rendered to C is or is not an adequate 
and full consideration in money or 
money’s worth for that which is re-
ceived by B. See section 2512(b) and the 
regulations thereunder. 

(4) If A creates a joint bank account 
for himself and B (or a similar type of 
ownership by which A can regain the 
entire fund without B’s consent), there 
is a gift to B when B draws upon the 
account for his own benefit, to the ex-
tent of the amount drawn without any 
obligation to account for a part of the 
proceeds to A. Similarly, if A pur-
chases a United States savings bond 
registered as payable to ‘‘A or B,’’ 
there is a gift to B when B surrenders 
the bond for cash without any obliga-
tion to account for a part of the pro-
ceeds to A. 

(5) If A with his own funds purchases 
property and has the title conveyed to 
himself and B as joint owners, with 
rights of survivorship (other than a 
joint ownership described in example 
(4) but which rights may be defeated by 
either party severing his interest, 
there is a gift to B in the amount of 
half the value of the property. How-
ever, see § 25.2515–1 relative to the cre-
ation of a joint tenancy (or tenancy by 
the entirety) between husband and wife 
in real property with rights of survi-
vorship which, unless the donor elects 
otherwise is not considered as a trans-
fer includible for Federal gift tax pur-
poses at the time of the creation of the 
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joint tenancy. See § 25.2515–2 with re-
spect to determining the extent to 
which the creation of a tenancy by the 
entirety constitutes a taxable gift if 
the donor elects to have the creation of 
the tenancy so treated. See also 
§ 25.2523(d)–1 with respect to the mar-
ital deduction allowed in the case of 
the creation of a joint tenancy or a 
tenancy by the entirety. 

(6) If A is possessed of a vested re-
mainder interest in property, subject 
to being divested only in the event he 
should fail to survive one or more indi-
viduals or the happening of some other 
event, an irrevocable assignment of all 
or any part of his interest would result 
in a transfer includible for Federal gift 
tax purposes. See especially § 25.2512–5 
for the valuation of an interest of this 
type. 

(7) If A, without retaining a power to 
revoke the trust or to change the bene-
ficial interests therein, transfers prop-
erty in trust whereby B is to receive 
the income for life and at his death the 
trust is to terminate and the corpus is 
to be returned to A, provided A sur-
vives, but if A predeceases B the corpus 
is to pass to C, A has made a gift equal 
to the total value of the property less 
the value of his retained interest. See 
§ 25.2512–5 for the valuation of the do-
nor’s retained interest. 

(8) If the insured purchases a life in-
surance policy, or pays a premium on a 
previously issued policy, the proceeds 
of which are payable to a beneficiary or 
beneficiaries other than his estate, and 
with respect to which the insured re-
tains no reversionary interest in him-
self or his estate and no power to 
revest the economic benefits in himself 
or his estate or to change the bene-
ficiaries or their proportionate benefits 
(or if the insured relinquishes by as-
signment, by designation of a new ben-
eficiary or otherwise, every such power 
that was retained in a previously 
issued policy), the insured has made a 
gift of the value of the policy, or to the 
extent of the premium paid, even 
though the right of the assignee or ben-
eficiary to receive the benefits is con-
ditioned upon his surviving the in-
sured. For the valuation of life insur-
ance policies see § 25.2512–6. 

(9) Where property held by a husband 
and wife as community property is 

used to purchase insurance upon the 
husband’s life and a third person is 
revocably designated as beneficiary 
and under the State law the husband’s 
death is considered to make absolute 
the transfer by the wife, there is a gift 
by the wife at the time of the hus-
band’s death of half the amount of the 
proceeds of such insurance. 

(10) If under a pension plan (pursuant 
to which he has an unqualified right to 
an annuity) an employee has an option 
to take either a retirement annuity for 
himself alone or a smaller annuity for 
himself with a survivorship annuity 
payable to his wife, an irrevocable elec-
tion by the employee to take the re-
duced annuity in order that an annuity 
may be paid, after the employee’s 
death, to his wife results in the making 
of a gift. However, see section 2517 and 
the regulations thereunder for the ex-
emption from gift tax of amounts at-
tributable to employers’ contributions 
under qualified plans and certain other 
contracts. 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7150, 36 FR 22900, Dec. 2, 1971; T.D. 
7238, 37 FR 28728, Dec. 29, 1972; T.D. 7296, 38 
FR 34202, Dec. 12, 1973; T.D. 7910, 48 FR 40374, 
Sept. 7, 1983; T.D. 8095, 51 FR 28369, Aug. 7, 
1986; T.D. 8540, 59 FR 30103, June 10, 1994; T.D. 
8744, 62 FR 68185, Dec. 31, 1997] 

§ 25.2511–2 Cessation of donor’s domin-
ion and control. 

(a) The gift tax is not imposed upon 
the receipt of the property by the 
donee, nor is it necessarily determined 
by the measure of enrichment resulting 
to the donee from the transfer, nor is it 
conditioned upon ability to identify 
the donee at the time of the transfer. 
On the contrary, the tax is a primary 
and personal liability of the donor, is 
an excise upon his act of making the 
transfer, is measured by the value of 
the property passing from the donor, 
and attaches regardless of the fact that 
the identity of the donee may not then 
be known or ascertainable. 

(b) As to any property, or part there-
of or interest therein, of which the 
donor has so parted with dominion and 
control as to leave in him no power to 
change its disposition, whether for his 
own benefit or for the benefit of an-
other, the gift is complete. But if upon 
a transfer of property (whether in trust 
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